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was motivated by this reasoning in drafting the burglary section of the
Model Penal Code,35 which specifically states that there is no burglary
if the premises are at the time open to the public or the actor is licensed
to enter. The reason given for precluding burglary in these instances
is that "such situations [for example, entering a store during business
hours to shoplift and entering a courthouse to commit perjury] involve
no intrusion, no element of aggravation of the crime which the actor
proposed to carry out....-36
Such reasoning has as its base the thought that it is unjust to hold
that one who is on the premises at a permitted time and who never
executes his larcenous intention is a burglar. To do so is to subject
him to a penalty out of proportion to that prescribed for the actual
theft.2 7 This is especially so when he has created little danger of an
incidental crime being committed.
DEAN K. VEGOSEN
THE TEST FOR CRAFT SEVERANCE
Many employers believe that the securing of the most stable
bargaining relationship requires limiting the number of separate craft
units' within the plant as much as possible. The craft severance policy
of the National Labor Relations Board2 may determine how many
is apt to be surprise and embarrassment upon discovery but not violence. When
the actor is a trespasser, however, violence is certainly apt to occur upon discovery."
Id. at 1o26.
-'-"A person is guilty of burglary if he enters a building... with purpose to
commit a crime therein, unless the premises are at the time open to the public or
the actor is licensed or privileged to enter." MODEL PENAL CODE § 221.1(1) (Proposed
Official Draft 1962). Several state statutes have similar provisions. See MINN. STAT.
ANN. § 609.8 (1964); WIs. STAT. § 943.10 (1965); Wyo. STAT. ANN. § 6-129 (1957).
3MODEL PENAL CODE § 221.1, comment at 58 (Tent. Draft No. 11, 196o).
OStdte v. Stephens, 15o La. 944, 91 So. 349 (1922) (dictum); accord, Stowell
v. People, 104 Colo. 255, go P.2d 520, 521 (1939). Stowell said that the "reasonable
and necessary" rule in light of the history of the crime of burglary is that intent
alone is not enough to make an entry an unlawful one. For example, but for this
rule, "a school teacher, using the key furnished her by the district to re-open the
schoolhouse door immediately after locking it in the evening, for the purpose of
taking (but not finding) a pencil belonging to one of her pupils, could be sent
to the penitentiary."
"A unit composed of only skilled craftsmen as distinguished from a larger unit
including skilled and unskilled employees.
2The Board has authority under § 9(b) of the Taft-Hartley Act to find that a
craft unit is an appropriate bargaining unit: "The Board shall decide in each case
whether, in order to assure to employees the fullest freedom in exercising the rights
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unions an employer must recognize, how many separate sets of
bargaining negotiations he must enter into, and how many bargaining
contracts he will have to administer. Moreover, the NLRB has recog-
nized that a small cohesive craft group may, with a strike, close down
a large industrial plant.3 However, many skilled employees feel that
their interests wil be protected best if they are represented in a smaller
bargaining unit rather than in the plant-wide unit. Thus the test to
be applied in determining whether a craft unit will be allowed sever-
ance from a larger bargaining unit should reflect the interests of both
the employer and the craft employees.
In Mallinckrodt Chem. Works,4 the petitioning union sought to
sever a craft unit, consisting of all twelve instrument mechanics, from
the overall production and maintenance unit represented by another
union. Instrument mechanics are skilled workers, who work under
separate supervision and constitute an identifiable group of skilled
employees similar to groups which the Board has previously found to
be a craft unit. The principal function of an instrument mechanic is
to maintain the proper functioning of instruments so that the pro-
duction process may continue unimpeded. The petition was denied
on the basis of the instrument mechanics' long history of bargaining
in the overall bargaining unit and the close connection of these em-
ployees with the employer's highly integrated production process.
In denying the petition the Board announced a new test for de-
termining craft severance. The Board held that it has a statutory duty5
in making a severance determination to consider all relevant factors,
including those which weigh against craft severance. Accordingly, the
Board said that in considering severance petitions the following fac-
tors will be considered: (i) craft identity of the employees; (2) qualifi-
cation of the petitioning union as a representative of the type of craft
unit sought; (3) degree of integration of the production process; (4)
history of collective bargaining at the plant and in the industry;
(5) extent of participation by craft employees in the existing pattern
of representation; (6) prior opportunity afforded craft employees to
obtain separate representation. 6
The test used in Mallinckrodt is "new" in that for the first time
guaranteed by this Act, the unit appropriate for the purposes of collective bargain-
ing shall be the employer unit, craft unit, plant unit, or subdivision thereof ......
61 Stat. 143 (1947), 29 U.S.C. § 159(b) (1964).
'American Potash & Chem. Corp., 1o7 N.L.R.B. 1418, 1422 (1954).
'2 LAB. REL. REP. (64 L.R.R.M.) loni (Dec. 28, 1966).
'See note 2 supra.
'Although the Board considers factors 5 and 6 as one, there is nothing to prevent
the Board in the future from considering them as two different factors,
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all of these factors are considered in determining whether craft
severance will be granted. During various periods in the past the Board
has considered varying combinations of these factors. Under the
National Tube7 test the Board considered the craft identity of the
employees, the degree of integration of the production process, and
the prior bargaining history. Under the American Potashs test, which
was overruled by Mallinckrodt, the Board considered only craft
identity and the petitioning union's qualification as a representative
of the type of craft unit involved. Thus an examination of these factors,
as previously defined, helps give meaning to the test adopted in
Mallinckrodt.
(i) In considering a petition for craft severance the Board must
first determine whether the employees seeking severance possess true
craft identity. The Board has defined a craft unit as a "distinct and
homogeneous group of skilled.., craftsmen, working as such, together
with their apprentices .... ."9 Hence, to be a craft unit the employees
must possess sufficient craft skills. The acquisition of such skills re-
quires a period of training; an apprenticeship of training program of
one year has been found sufficient.' 0 In addition, craft identity depends
on the distinctiveness of work performed. Therefore, the employees
must spend the majority of their time performing duties which require
the exercise of skills related to their craft," and there must not be a
frequent interchange of work assignments between them and the
employees in the larger bargaining unit. 2 Craft identity also depends
'National Tube Co., 76 N L.R.B. 1199 (1948).
"American Potash & Chem. Corp., 107 N.L.R.B. 1418 (1954). In American Potash
the Board adopted a narrow construction of 9(b) (2) of the Taft-Hartley Act by
giving primary weight to the interest of the craft employees. Section 9(b) (2) provides
that "the Board shall not . . . decide that any craft unit is inappropriate for ...
[bargaining] purposes on the ground that a different [bargaining] unit has been
established by a prior Board determination...." 61 Stat. 143 (1947), 29 U.S.C. §
15 9 (b)(2) (1964). The Board interpreted this section to mean that it should not
consider prior bargaining history or integration of the production process in de-
termining craft severance. American Potash & Chem. Corp., 107 N.L.R.B. 1418 (1954).
gAmerican Potash & Chem. Corp., 107 N.L.R.B. 1418, 1423 (1954).
1 'E.g., Southern Paperboard Corp., 112 N.L.R.B. 302 (1955). However, the ab-
sence of an apprenticeship program is not vital where there is an equivalent experi-
ence requirement. Container Corp. of America, 121 N.L.R.B. 249, 254 (1958); Mueller
Brass Co., 88 N.L.R.B. 431 (1950). If there is no apprenticeship program, formal
training or experience requirement, or the training program is for a short period
of time the training requirement will not be met. F.N. Burt Co., 13o N.L.R.B. 1115
(1961); Allis-Chalmers Mfg. Co., 77 N.L.R.B. 719 (1948); Link-Belt Co., 76 N.L.R.B.
427 (1948)-
2-General Motors Corp., 78 N.L.R.B. 72 (1948); National Carbide Corp., 77
N.L.R.B. 454 (1948)-
22Kimberly-Clark Corp., 78 N.L.R.B. 478 (1948); National Container Corp., 75
N.L.R.B. 770 (1948).
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upon distinctiveness as a physical group: separate supervision, physical
separation, different working hours and conditions, and a different pay
scale.' 3 Moreover, all employees of the same craft within the plant
must be included in order to have a true craft unit.
1 4
(2) To qualify as being representative of the type of craft unit
sought, the petitioning union usually must show a tradition of separate
representation of this type of unit.15 Representation of the overall
bargaining unit of which the craft employees are a part does not
establish a tradition of representation on a separate craft basis.' 6
Rather, the union's membership must include a large number of
craftsmen of the particular craft involved, and it must have resulted
from a special effort to serve the particular interests of these crafts-
men.
17
Although it meets the "tradition" requirement, a union still may
not qualify if it has lost its status as the bargaining representative for
the plant-wide unit and is seeking to regain that prior status by
severing certain craft units from the overall unit, thereby seeking to
represent all employees within the plant but on an individual unit
basis.' s Also, a union will not qualify if in the same proceeding it
petitions to sever a craft unit and simultaneously petitions to represent
the plant-wide unit.19
Irinac Metalcrafts, Inc., 121 N.L.R.B. 1368 (1958); Hughes Aircraft Co., 115
N.L.R.B. 504 (1956); National Container Corp., 75 N.L.R.B. 770 (1948).
"American Potash & Chem. Corp., 107 N.L.R.B. 1418, 1423 (1954); Monsanto
Chem. Co., 78 N.L.R.B. 1249 (1948); Caterpillar Tractor Co., 77 N.L.R.B. 457 (1948).
"Nissen Baking Corp., 131 N.L.R.B. 589 (1961); Baugh & Sons, 114 N.L.R.B.
937 (1955). There are three major exceptions. (i) A newly established union may
qualify if it is organized for the sole purpose of representing members of a particular
craft. Friden Calculating Mach. Co., 11o N.L.R.B. 1618 (1954). However, a newly
established craft union will not qualify if it is merely a front for an industrial
union, or a branch of a larger union which could not qualify as a traditional repre-
sentative of the craft involved. Swift 8= Co., 126 N.L.R.B. 398 (1966); Iowa Packing
Co., 125 N.L.R.B. 1408 (1966). (2) A tradition of separate representation is not
required when there is no prior bargaining history. Mock, Judson, Voehringer Co.,
1o N.L.R.B. 437 (1954). (3) When a union that qualifies and gains severance for
a craft unit loses a representation election at a later period to a union which
cannot show a tradition of separate representation, the second union does not have
to show a tradition of separate representation. Industrial Rayon Corp., 128 N.L.R.B.
514 (196o); Campbell Soup Co., 1o9 N.L.R.B. 518 (1954). Contra, N.L.R.B. v. Indus-
trial Rayon Corp., 291 F.2d 809 (4th Cir. 1961).
"Nissen Baking Corp., 131 N.LR.B. 589 (1961); Baugh & Sons, 114 N.L.R.B.
937 ('955)-
"Standard Oil Co., 116 N.L.R.B. 1017 (1956).
"sMills Indus., Inc., io8 N.L.R.B. 282 (1954).
"F. N. Burt Co., 13o N.L.R.B. 1115, 1117 (1961). Dual petitions are inconsistent
since a petition for the plant-wide unit necessarily implies that separate representa-
tion of craftsmen is not essential.
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(3) A high degree of integration between the unit seeking severance
and the production process exists when a work stoppage or a strike
by the proposed craft unit could cause a shut down of the entire pro-
duction process. 20 Moreover, identical wage rates, seniority plan, and
job program among employees seeking severance and the other em-
ployees in the plant-wide unit is an indication of a high degree of
integration of the production process.
21
(4) "Prior bargaining history" exists when the employees seeking
craft severance have been included in a larger bargaining unit for a
substantial period of time or when within the industry involved there
is a custom of bargaining only upon a plant-wide basis. 22
(5) (6) The extent of the craft employees' participation in the
existing pattern of representation and the prior opportunity afforded
them to obtain representation had never been enunciated by the
Board prior to Mallinckrodt.
Since its adoption in Mallinckrodt, the Board has had several
opportunities to apply the new test for craft severance. These recent
decisions reveal the weight the Board gives to each of these factors.
(1) In all cases in which the unit did not possess true craft identity,
severance was denied.2 3 True craft identity is an express prerequisite
for granting severance.2 4 However, the fact that a unit passes the craft
identity requirement does not mean that severance will be granted.2 5
mPermanente Metals Corp., 89 N.L.R.B. 804 (1950); Weyerhaeuser Timber Co.,
87 N.L.R.B. 1076 (1949); Corn Prods. Ref. Co., 8o N.L.R.B. 362 (1948); National
Tube Corp., 76 N.L.R.B. 1199 (1948).
4North Aviation, Inc., 115 N.L.R.B. 1oo (1956); Permanente Metals Corp., 89
N.L.R.B. 804 (ig5o).
-Permanente Metals Corp., 89 N.L.R.B. 804 (195o); Weyerhaeuser Timber Co.,
87 N.L.R.B. io76 (1949); Corn Prods. Ref. Co., 8o N.L.R.B. 362 (1948); National
Tube Corp., 76 N.L.R.B. 1199 (1948).
2Universal Form Clamp Co., 2 LAB. R.L. REP. (64 L.R.R.M.) 1281 (Mar. 1, 1967);
North Am. Aviation, Inc., 2 LAB. REL. RaP. (64 L.R.R.M.) 1147 (Jan. 27, 1967);
Holmberg, Inc., 2 LAB. REL. REP. (64 L.R.R-M.) 1025 (Dec. 28, 1966). In Universal
Form the Board found that the employees did not possess true craft identity because
the tool room employees spent more than half their time performing work not
related to their craft skills and frequently interchanged work assignments with the
production workers. Furthermore, all craftsmen of the same type were not included
in the proposed unit, and there was only one seniority system for all employees.
In North American the welders did not possess true craft identity since it was not
necessary to acquire their skills through an apprenticeship program and the unit
lacked separate supervision. In Holmberg the tool and die employees spent a sub-
stantial amount of time doing work which did not require their craft skills and
there was a frequent interchange of work assignments.
2Chas. Pfizer & Co., 2 LAB. REL. REP. (64 L.R.R.M.) 1185 (Feb. 7, 1967); E.I.
Dupont Co., 2 LAB. RE. RaP. (64 L.R.R.M.) 1021 (Dec. 28, 1966).
-Mallinckrodt Chem. Works, 2 LAB. RaL. REP. (64 L.R.R.M.) 1o1 (Dec. 28,
1966).
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(2) The qualification of the petitioning union as a representative of
the type of craft unit sought was given considerable weight in Mallin-
ckrodt and in two of the five cases decided since Mallinckrodt. In E.I.
Dupont Co. 26 the Board stressed the union's long experience in repre-
senting craft electricians as one reason for granting severance. In
Universal Form Clamp Co. 27 the petitioning union was held not
qualified to represent the proposed craft unit, since it was attempting
to re-establish itself as the bargaining representative for the plant-wide
unit by severing certain craft units from the overall unit. However,
failure to meet the union qualification requirement in itself has not
been a decisive ground for dismissing a severance petition.2
(3) The high degree of integration of the production process has
been an important factor in each case in which severance has been
denied.29 However, severance may still be granted despite a high de-
gree of integration:
Integration of a manufacturing process is a factor to be con-
sidered in unit determination. But it is not in and of itself
sufficient to preclude the formation of a separate craft bargain-
ing unit, unless it results in such a fusion of functions, skills,
and working conditions between those in the asserted craft
group and others outside it as to obliterate any meaningful lines
of separate craft identity3 0
(4) In the recent decisions applying Mallinckrodt the Board seems
to stress bargaining history as the determining factor. In cases where
there has been a history of bargaining in a larger unit, severance has
been denied.31 In Holmberg, Inc.,32 where severance was denied, the
majority stated: "In our view, the dissenting opinion does not appear
to have given any consideration to the impact of the long history of
bargaining upon the merger of the interests of all the employees."
However, the dissent accused the majority of giving conclusive weight
o2 LAB. RnEL. REP. (64 L.R.R.M.) 1021 (Dec. 28, 1966).
-2 LAB. REL. REP. (64 L.R.R.M.) 1281 (Mar. 1, 1967).
'Mallinckrodt Chem. Works, 2 LAB. REL. REP. (64 L.R.R.M.) 1ol (Dec. 28,
1966).
Universal Form Clamp Co., 2 LAB. REL. RE'. (64 L.R.R.M.) 1281 (Mar. 1, 1967);
North Am. Aviation, Inc., 2 LAB. REL. REP. (64 L.R.R.M.) 1147 (Jan. 27, 1967);
Holmberg, Inc., 2 LAB. REL. RP. (64 L.R.R.M.) 1025 (Dec. 28, 1966); Mallinckrodt
Chem. Works, LAB. REL. Rep. (64 L.R.R.M.) 1011 (Dec. 28, 1966).
-1E.I. Dupont Co., 2 LAB. REL. REP. (64 L.R.R.M.) 1021, 1024 (Dec. 28, 1966).
'Universal Form Clamp Co., 2 LAB. REL. REP. (64 L.R.R.M.) 1281 (Mar. 1, 1967);
North Am. Aviation, Inc., 2 LAB. REL. REP. (64 L.R.R.M.) 1147 (Jan. 27, 1967);
Holmberg, Inc., 2 LAB. REL. REP. (64 L.R.R.M.) 1025 (Dec. 28, 1966); Mallinckrodt
Chem. Works, 2 LAB. R:.. REP. (64 L.R.R.M.) iO1 (Dec. 28, 1966).
32 LAB. REL. REP. (64 L.R.R.M.) 1025, 1027 n.7 (Dec. 28, 1966).
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to the history of bargaining under the new test.3 3 Supporting the
dissent is the fact that the employees in Holmberg constituted a group
similar to one which the Board had deemed appropriate for craft
severance when it was not considering bargaining history as a factor.34
In North American Aviation, Inc.35 the Board admitted that it pre-
viously had granted severance to identical craft units of welders when
it was not considering bargaining history. It is significant that in all
cases granting severance there has been no prior bargaining history.30
(5 8c 6) The extent of the craft employees' participation in the
existing pattern of representation and the prior opportunity afforded
them to obtain separate representation have been factors in each case
in which severance has been denied.3" Thus, if the union representing
the plant-wide unit has not ignored the interest of the craft employees
and the craft employees have not previously sought separate representa-
tion, severance will be denied.38
Under the test adopted in Mallinckrodt, as applied in the recent
cases, it appears that if a unit seeking severance meets the craft identity
and the union qualification requirements and has no prior bargaining
history craft severance will be granted, despite the high degree of
integration of the production process. However, where there is a
bargaining history and the interests of the craft employees have not
been ignored by the plant-wide bargaining representative severance
will be denied.
Since the Board will consider all factors relevant to severance,
Mallinckrodt is the best test yet developed providing fair consideration
"Id. at 1028. The dissent said: "Although the majority states that it is judging
this case under its newly announced standards in Mallinckrodt ... an examination
of those standards and their application to the facts herein reveal, in fact, conclusive
weight is being given to the broader bargaining history. While the history of bar-
gaining at the employer's plant is one of the factors to be considered under Mallin-
ckrodt and does militate against the granting of severance herein, it is but one
of the factors to be considered." (Emphasis added.)
-"E.g., Dalmo Victor Co., 132 N.L.R.B. 1095 (1961).
"2 LAB. REL. REP. (64 L.R.R.M.) 1147 (Jan. 27, 1967). See Aerojet Gen. Corp.,
129 N.L.R.B. 1492 (1961); Hughes Aircraft Co., 117 N.L.R.B. 98 (1957).
"Chas. Pfizer & Co., 2 LAB. REL. REP. (64 L.R.RM.) 1185 (Feb. 7, 1967); E. I.
Dupont Co., 2 LAB. REL. REP. (64 L.R.R.M.) 1021 (Dec. 28, 1966).
"Universal Form Clamp Co., 2 LAB. REL. RP. (64 L.R.R.M.) 1281 (Mar. i,
1967); North Am. Aviation, Inc., 2 LAB. REL. REP. (64 L.R.R.M.) 1147 (Jan. 27,
1967); Holmberg, Inc., 2 LAB. REL. REP. (64 L.R.R.M.) 1025 (Dec. 28, 1966);
Mallinckrodt Chem. Works, 2 LAB. REL. RaE. (64 L.R.R.M.) 1o1 (Dec. 28, 1966).
"8North Am. Aviation, Inc., 2 LAB. Rt. REP. (64 L.R.R.M.) 1147 (Jan. 27,
1967); Holmberg, Inc., 2 LAB. REL. RaP. (64 L.R.R.M.) 1025 (Dec. 28, 1966); Mallinck-
rodt Chem. Works, 2 LAB. REL. RaP. (64 LR.R.M.) 1o1 (Dec. 28, 1966).
